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REVI EW of a decision of the Court of Appeals. Affirned.

11 PATI ENCE DRAKE ROGGENSACK, J. W revi ew an
unpubl i shed per curiam decision of the court of appeals,! which
affirmed the circuit court's judgment? convicting defendant
Jennifer L. Ward (Ward) of first-degree reckless hom cide. The
di spositive issue in this case is whether incrimnating
statenents Ward nmade during the police investigation subsequent
to the death of her seven-week old nephew were not voluntary and

t herefore, should have been suppressed. We concl ude that once

! State v. Ward, No. 2007AP79-CR, unpublished slip op. (Ws.
Ct. App. Apr. 1, 2008).

2 The Honorable Mark A. Mangerson of Oneida County presided.
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in police custody, Ward know ngly, voluntarily and intelligently
wai ved her Fifth Amendnent rights to silence and to counsel and
that under the totality of the circunstances, her statenents
wer e voluntarily made because nei t her her per sonal
characteristics nor police conduct resulted in coerced
statenments. Accordingly, we affirmthe decision of the court of
appeal s.
| . BACKGROUND

12 On the norning of Decenber 1, 2004, Ward called 911 to
inform police that her seven-week old nephew, who had been |eft
in Ward's exclusive care by the child s parents five days
earlier on Novenber 26, 2004, had stopped breat hing.
Tragically, the child was |ater pronounced dead. Ward was taken
to the hospital along wth the child, and once there, was
interviewed by Detective Sergeant d enn Schaepe (Schaepe) of the
Onei da County Sheriff's Departnent.

13 During this recorded interview, which started at 9:30
a.m, Schaepe repeatedly informed Ward that she was not under
arrest, and was free to leave at any tine. In addition,
hospi tal personnel canme and went at various tinmes throughout the
interview. However, Ward's famly nenbers were not permtted to
enter the room Wiile Ward was being questioned, she mde
incrimnating statenments suggesting that she was responsible for
the death of her nephew Schaepe also told her that her
daughter had told him that she had seen Ward shaking the child,
however, Ward's daughter saw Ward shake the child only when Ward



No. 2007AP79- CR

was adm nistering cardiopul nonary resuscitation (CPR) at the
direction of 911 phone staff.

14 Later that day, at around 2:30 in the afternoon, Ward
acconpanied the police to an interrogation room at the police
station, where she was inforned of her rights pursuant to

Mranda v. Arizona, 384 U S. 436 (1966). Ward signed a Mranda

wai ver form and was then questioned for several hours by
Schaepe and his partner, Detective Sergeant Jim Wod (Wod).
During this interview, Ward nmade incrimnating statenents to the
police, further inplicating her in the death of her nephew

15 Wile Ward was being questioned, Attorney Jeffrey
Jackom no (Jackomi no), who had been retained by Ward's husband
to represent Ward, appeared at the police station and requested
to speak with \Ward. Schaepe left the interrogation room spoke
with Jackom no, and informed Jackomno that he would not be
permtted to speak with Ward because Ward had not personally
i nvoked her right to counsel. Ward never unequivocally asked
for an attorney, and Jackom no was never permtted to see Ward
while she was being questioned. The officers also did not
inform Ward that her husband was outside of the interrogation
room even though she asked several tinmes about him

16 Around 5:20 p.m, the detectives ceased questioning,
and Ward was informed that she would be spending the night in
jail. Schaepe informed Ward that she would not be permtted to
make any phone calls, although at approximately 7:00 p.m,

Shaepe instructed the jailer to inform Ward that she would be
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permtted to call a lawer if she so requested. Ward never
asked to call a | awer.

17 The following norning, Ward asked to speak with the
det ecti ves. She was brought into the interrogation room and
Schaepe and Wod questioned her a third tine. Ward again was
given M randa warni ngs. She asked several tines to speak with
her husband, but the officers did not permt her to do so. Ward
never asked to speak with a |awer, however, and she once again
made incrimnating statenents inplicating herself in the death
of her nephew. Ward was subsequently charged with first-degree
reckl ess hom ci de.

18 Prior to trial, Ward noved to suppress her statenents.
She challenged the interview at the hospital, arguing that her
statenments were involuntary because she had been in pain at the
time and had suffered one or nore seizures. Ward al so argued
that her statenments were inadm ssible because of Schaepe's
inconplete and msleading statenent about the circunstances
under which Ward's daughter said she had seen Ward shaking the
baby.

19 Wth respect to her statenents at the police station
Ward argued that they were involuntary because (1) she was not
initially permtted to make phone calls during the night in
jail; (2) she was not infornmed that her |awer wanted to speak
with her; (3) she was not informed of her husband' s status and
| ocation; and (4) she was not adequately infornmed of her right

to counsel when she discussed calling a | awer.



No. 2007AP79- CR

10 The <circuit <court denied Ward's suppression notion
wth respect to all three questioning sessions. Regardi ng the
first session in the hospital, the court concluded that Ward was
not in custody because her novenent was not restricted; she was
told several tines that she was not under arrest and was free to
|leave at any time; and hospital personnel were entering and
exiting Ward's room on a regular basis. Because Ward was not in
custody, Mranda warnings were not required, and the circuit
court nerely considered the voluntariness of Ward's statenents
under the totality of the circunstances.

11 The <circuit court found that Ward did not possess
personal characteristics suggesting that she was particularly
susceptible to coercion, and found that Schaepe did not use
tactics sufficient to result in coercion. Even though Schaepe
did not tell WArd the circunstances under which Ward's daughter
said that she saw Ward shaking the baby, the court noted that
police deception does not necessarily make subsequent statenents
i nadm ssi bl e. As a result, the court held, based on the
totality of +the circunstances, that Ward's statenents were
vol untary and therefore adm ssi bl e.

12 Wth respect to the second questioning session, which
took place at the police station, the State conceded that Ward
was in custody. The «circuit court concluded that Ward
knowi ngly, voluntarily and intelligently waived her rights to
remain silent and to have counsel present. The court held that
Ward's statenents nade subsequent to that waiver were voluntary
because Ward did not possess personal characteristics that nade

5
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her vul nerable, and the detectives' nethods, while aggressive,
did not constitute coercion.
13 The circuit court further held, under the United

States Suprenme Court's decision in Mran v. Burbine, 475 U S

412 (1986), that the detectives' failure to inform Ward of
Attorney Jackom no's presence outside of the interrogation room
did not render her statenents inadm ssible. In addition, the
circuit court concluded that Ward's equivocal statenents about
calling a lawer were insufficient to invoke the Fifth Amendnent
right to counsel. Finally, the court held that the detectives'
evasiveness in response to Ward's repeated inquiries regarding
her husband did not affect the admssibility of her statenents
because there is no constitutional right to have anyone other
than counsel present during custodial interrogation. In |ight
of all these circunstances, the court concluded that Ward's
statenents at the second interview were adm ssi bl e.

114 In analyzing the third interview, the circuit court
began by noting that even though Ward was initially denied the
opportunity to make any phone calls subsequent to the second
interview, she was later informed by the jailer that she could
call a lawer if she w shed. As a result, the court rejected

Ward's argunent that she was held "incomrunicado." The court
once again found that, once the third questioning session
actual ly began, Ward was cogni zant of her rights before speaking
to the police. As aresult, Ward's statenents were adm ssi bl e.
115 Following denial of Ward's notion to suppress, the
case proceeded to trial, and a jury convicted Ward of first-

6
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degree reckless homcide. Ward challenged her conviction in the
court of appeals, arguing that the circuit court had erred by
failing to suppress her statenents. She advanced many of the
sanme argunments before the court of appeals that she had put
forth in the circuit court. The court of appeals affirnmed her
convi cti on.

116 W granted review and now affirm

1. DI SCUSSI ON

A St andard of Revi ew

17 Whether a waiver of the rights to silence and to
counsel was know ngly, voluntarily and intelligently nade is a

question of law for our independent review State v. Badker,

2000 W App 27, 18, 240 Ws. 2d 460, 623 N W2ad 142. In
deciding whether Ward's incrimnating statenents should have
been suppressed, we nust determ ne whether those statenents were
made voluntarily. "The question of voluntariness involves the
application of constitutional principles to historical facts."

State v. Hoppe, 2003 W 43, 1934, 261 Ws. 2d 294, 661 N W2d

407. We uphold a circuit court's findings of historical fact

unl ess they are clearly erroneous. State v. Arias, 2008 W 84,

12, 311 Ws. 2d 358, 752 N.W2d 748 (citing State v. Fonte,

2005 W 77, 911, 281 Ws. 2d 654, 698 N.W2d 594). A finding of
historical fact is not clearly erroneous unless "it is against
the great weight and clear preponderance of the evidence."

State v. Sykes, 2005 W 48, 121 n.7, 279 Ws. 2d 742, 695 N.W2d

277 (quoting State v. Tominson, 2002 W 91, 936, 254 Ws. 2d

502, 648 N W2d 367). We independently review the application
7
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of constitutional principles to those facts. Sykes, 279 Ws. 2d

742, 912 (citing State v. Vorburger, 2002 W 105, 132, 255

Ws. 2d 537, 648 N.W2d 829).
B. Ceneral Principles

118 There are "two constitutional bases for t he
requi renent that a confession be voluntary to be admtted into
evi dence: the Fifth Amendnent right against self-incrimnation
and the Due Process Clause of the Fourteenth Anendnent."”

Dickerson v. United States, 530 U S. 428, 433 (2000) (citing

Bram v. United States, 168 U S. 532, 542 (1897); Brown V.

M ssissippi, 297 US. 278 (1936)).° Ward's statements were

voluntary if they were "the product of a free and unconstrained
will, reflecting deliberateness of choice, as opposed to the
result of a conspicuously unequal confrontation in which the
pressures brought to bear on the defendant by representatives of
the State exceeded the defendant's ability to resist.” State v.

Davis, 2008 W 71, Y36, 310 Ws. 2d 583, 751 N W2d 332 (quoting

Hoppe, 261 Ws. 2d 294, 136). In conducting this inquiry, we
| ook at the totality of the circunstances. 1d., 37.
3 Qur interpretation of Article |, Section 8 of the

Wsconsin Constitution has generally been consistent with the
United States Supreme Court's interpretation of the Fifth
Amendnent to the federal Constitution. State v. Arias, 2008 W
84, 19, 311 Ws. 2d 358, 752 N.W2d 748. However, on occasion
we have interpreted Article |, Section 8 nore broadly. See
State v. Knapp, 2005 W 127, 4956, 285 Ws. 2d 86, 700 N W2d
899; State v. Dubose, 2005 W 126, 91140-44, 285 Ws. 2d 143, 699
N. W2d 582. Here, we interpret Article |, Section 8 of the
W sconsin Constitution consistent with the United States Suprene
Court's interpretation of the Fifth Amendnent. State v. Hanson,
136 Ws. 2d 195, 213, 401 N.W2d 771 (1987); see also infra note
5.
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119 The totality of t he ci rcunst ances cont enpl at es
bal anci ng the characteristics of the suspect against the type of
police tactics that were enployed to obtain the suspect's
st at enent . Id. (citing Hoppe, 261 Ws. 2d 294, {138-39). In
eval uating the suspect's characteristics, we consider his or her
"age, education, intelligence, physical or enotional condition
and prior experience with |aw enforcenent." Id. (sane). The
nore sophisticated and | ess vul nerable the suspect is, the nore
likely it becones that his or her statenents were voluntary.

120 In evaluating the police conduct, we examne "the
|l ength of questioning, general conditions or circunstances in
whi ch the statenent was taken, whether any excessive physical or
psychol ogi cal pressure was used, and whether any inducenents,
threats, nethods, or strategies were utilized in order to elicit
a statement fromthe defendant." 1d. (citing Hoppe, 261 Ws. 2d
294, 139).

21 The ultinmate question of whether Ward's statenents to
police were voluntarily made is analyzed under the teachings of

State ex rel. Goodchild v. Burke, 27 Ws. 2d 244, 133 N.W2d 753

(1965) . However, many of the arguments that Ward nmakes are
phrased in a mnner that also appears to question the
vol untariness, and therefore the validity, of the waiver of her
rights to remain silent and to have counsel provided. Those are
rights explained during the Mranda warni ngs she was given. I n
order to avoid potential confusion of the two kinds of
voluntariness that arise in this case, we separately analyze the
validity of Ward's waiver of rights when the Mranda warnings

9
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were given and then exam ne the voluntariness of her statenents.
In sonme instances, this wll require us to discuss her
contentions twice, once in order to analyze her waiver of the
rights contained in the Mranda warnings, and a second tine to
anal yze the effect of her contention on the voluntariness of her
st at ement s.
C. Police Interviews

1. Personal characteristics

22 Wth respect to Ward's personal characteristics, the
circuit court found that she was relatively sophisticated and
intelligent. This was not a clearly erroneous finding, and is
supported by the record. First, Ward was 35 years old at the
time of these interviews, and was a high school graduate.
Second, the interview transcripts do not suggest any |ack of
intelligence; Ward evinced a strong command of |anguage. Third,
Ward had a prior conviction, and she is the daughter of a police

of ficer. State v. Franklin, 228 Ws. 2d 408, 413, 596 N W2d

855 (Ct. App. 1999). For exanple, the follow ng dialogue

occurred when Ward was read her Mranda warnings the first tine:

[ Schaepe]: . . . [Nunber one. You [] have the right
to remain silent. Do you understand that?

[ Ward]: Yes.

[ Schaepe]: Ckay.

[Ward]: You have the right to an attorney.
[ Schaepe]: Wiat's that?

[ War d] : | f you cannot afford an attorney one wll be
appoi nted for you.

10
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[ Schaepe]: Oh you know [] "empretty well?

[Ward]: Yeah.

That is, Ward herself denonstrated an unpronpted understandi ng
of her rights while in custody without having first been told
those rights by the police. This indicates that Ward was not
particularly vul nerable to police questioning.

123 Ward's only basis for challenging the voluntariness of
her statenents based on her own personal characteristics rel ates
to her allegations of suffering seizures and experiencing back
pain while at the hospital during the first questioning session.
However, the circuit court nade a finding of historical fact on
this point, noting:

There's no reason to believe that this perceived
seizure earlier in the day and sone confusion perhaps
based on the excitenent of the events mnade her
particul arly vul nerabl e to i nterrogation.
[T]here is really insufficient proof for this court to
determ ne that her back pain or any type of seizure
[was] actually [a]ffecting her ability to respond
appropriately to Oficer Schaepe. There is no real
pr oof t hat t hose nmedi cal pr obl ens made her
particul arly vul nerable .

This finding does not go "against the great weight and clear
preponderance of the evidence," i.e., it was not clearly
erroneous. Sykes, 279 Ws. 2d 742, 921 n.7 (quoting Tonlinson
254 Ws. 2d 502, 136).

24 Therefore, Ward's physical and nental condition did
not cause her to becone vulnerable to police interrogation. As
a result, none of Ward's personal characteristics favor

concludi ng that her statenents were nade involuntarily.

11
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2. Pol i ce conduct

125 Ward's remaining basis for suppression lies in her
contention that Schaepe's and Wod's police tactics resulted in
coerced statenments. Ward was interviewed by the police on three
occasions. W review each in turn.

a. first interview

126 Ward concedes that she was not in custody at the

hospital, so Schaepe had no obligation to provide Mranda

war ni ngs. State v. Brockdorf, 2006 W 76, 939, 291 Ws. 2d 635,

717 N.W2d 657 (holding that the police are not required to give
Mranda warnings if the suspect is not in custody). Ward does
not argue that a Mranda violation occurred at this tine.

27 Instead, Ward asserts that Schaepe's conduct rose to
the | evel of coercion because he told her that her daughter had
seen her shaking the baby, but he did not tell her all that her
daughter said about that event. In addition, Ward argues that
she was coerced because her famly nenbers were not allowed to
enter the hospital room while Schaepe questioned her. The
description of the "shaking" episode to which Schaepe referred,
but inconpletely described, was Ward's daughter describing
Ward's CPR on the baby at the direction of 911 staff. As a
result, although Schaepe's statenent was true, because of its
i nconpl eteness, Schaepe msrepresented what Ward's daughter
said. However, msrepresentations by police "do not necessarily
make a confession involuntary"; rather, they are a relevant

factor in the totality of the circunstances. State v. Triggs,

12
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2003 W App 91, 917, 264 Ws. 2d 861, 663 N.W2d 396 (citing
United States v. Vel asquez, 885 F.2d 1076, 1088 (3d Cr. 1989));

see also Frazier v. Cupp, 394 U S. 731, 739 (1969) (concluding

that while it was relevant that police msrepresented facts to
the suspect, those misrepresentations were insufficient to nake
an otherwse voluntary confession inadmssible); State v.
Fehrenbach, 118 Ws. 2d 65, 66-67, 347 N.W2d 379 (C. App.
1984) (concluding "that an interrogator's use of deceit, while
relevant, does not by itself make an otherwse voluntary
confession inadm ssible") (citing Frazier, 394 U S. at 739).

128 Even though this msrepresentation is relevant in
determining the voluntariness of Wird's statenents, it 1is
insufficient to render her statenents involuntary. War d
repeatedly denied shaking the baby, and would acknow edge only
|ater that she had "tossed" or "plopped" the child on the bed,
actions inconsistent wth Schaepe's description of \Ward's
daughter's statenent. In addition, the effect of denying Ward's
famly menbers access to Ward's hospital room was mninmal, as
hospi tal personnel were frequently entering and exiting the room
t hroughout the interview, and Schaepe told Ward that she could
stop the interview at anytinme. The rest of the interview at the

hospital was relaxed, with Ward and Schaepe at tines joking with

one anot her. As a result, the tone of the interview was
conver sati onal and indicates that it was not coercive.
Accordingly, we concl ude, under t he totality of t he

circunstances, that the statenments Ward made at the hospital
were vol untary.

13
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b. second interview
129 The second interview took place at the police station

The State has conceded that Ward was in custody during this

i nterview. As a result, prior to interrogating Ward, the
detectives were required to admnister Mranda warnings. They
did so. The follow ng dialogue recounts the reading of those

rights, and Ward's subsequent waiver of them

[ Schaepe] : .« . [N unber one. You[] have the right
to remain silent. Do you understand that?

[ Ward]: Yes.

[ Schaepe]: Ckay.

[Ward]: You have the right to an attorney.
[ Schaepe]: Wiat's that?

[ War d] : | f you cannot afford an attorney one wll be
appoi nted for you.

[ Schaepe]: Oh you know [] "empretty well?
[Ward] :  Yeah.

[ Schaepe] : kay. Nunber two. Anyt hi ng you say can
be used against you in a court of |aw Do [you]
under stand that?

[Ward]: Yes | do.

[ Schaepe] : Ckay. Nunber three. You have the right
to consult with a lawer before questioning and to
have a | awer present with you during questioning. Do
you understand that?

[Ward]: Does that nmean | need a | awyer right now?

[ Schaepe] : Wel|l see that's a decision that you nake.
| can't make those decisions for you. Wat |'m saying
is that we do wanna ask you about the death of [your
nephew]. And you are here. W didn't bring you here

14
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in handcuffs. W asked you to cone here and you were
graci ous enough to cone with us and sit here and uh

[Ward]:  Wel |

[ Schaepe]: . . . listen to us.

[ War d] : . . . I'"'msorry. This is |law enforcenent so
if I get up and leave | feel like |I'm doing sonething
wWr ong.

[ Schaepe]: Oh. Well you can
[Ward]: That's ne.
[ Schaepe]: . . . you can do that right?

[Ward]: What ?

[ Schaepe] : Ya know get up and leave if that's what
you want .
[Ward]: | can?

[ Schaepe]: Sure.
[Ward]: Where am | gonna go?
[ Schaepe]: (Laughi ng) Vel

[Ward]: | | have no ride (laughing).

[ Schaepe]: . . . well uh we're
[Ward]: 'Cuz | don't know where ny husband is.

[ Schaepe] : Well a ride could be uh afforded you uh
sonmehow.

[Ward]: Ckay.
[ Schaepe]: But if we .

[Ward]: But | I'msorry to interrupt. But | told you
| wanna try to get this taken care of as quickly and
as soon as possible that way everything like you said
is fresh.

15
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[ Schaepe]: Okay. And [] that's what | understood you
to say before. And that's [] why | would like to talk
to you yet and uh | understand what you just said. Um
in any event you understood that statenent | read to
you. You have the right to consult with a [|awer
before questioning and to have a |awyer present wth
you during questi oning.

[Ward]: Yes.

[ Schaepe]: Okay. And nunber four. You cannot if you
cannot afford to hire [] a lawer one would be
appointed to represent you at public expense before or
during any questioning if you so wsh. Do you
under stand that?

[Ward]: Yes.

[ Schaepe] : Ckay. And then nunber five. If you
decide to answer questions now wthout a |[|awer
present you have the right to stop the questioning and
remain silent at any time you wish and the right to
ask for and have a |lawer any tine you w sh including
during the questioning. GCkay?

[Ward]: (No verbal response) (Head shake up and down—
affirmative).

[ Schaepe]: And then I'Il just turn this to you and uh
there's a Waiver of Rights right below it. Maybe you
can just follow along. Ckay. "Il read it to ya
t hough.

[Ward]: Sorry.

[ Schaepe] : That's alright. | have read or have had
read to ne the statenent of ny rights and | understand
what ny rights are. I amwlling to nmake a statenent
and answer questions. | do not want a lawer at this
tinme. | understand and know what | am doing. No
prom ses or threats have been mde to nme and no
pressure or coercion of any kind has been used agai nst
ne.

[Ward]: True.
Ward then signed the Mranda waiver form and proceeded to nake

incrimnating statenents.

16
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30 In order to be valid, a Mranda waiver nust be

knowi ng, voluntary and intelligent. See Burbine, 475 U. S at

421. A waiver is know ng, voluntary and intelligent where it is
"the product of a free and deliberate choice rather than
intimdation, coercion, or deception,” and has "been made with a
full awareness of both the nature of the right being abandoned
and the consequences of the decision to abandon it." [Id. Here,
Ward verbally, and by her signature, acknow edged that her
Mranda waiver was obtained wthout any promses, threats,

pressure or coercion. North Carolina v. Butler, 441 U S. 369,

373 (1979) ("An express witten or oral statenment of waiver of
the right to remain silent or of the right to counsel is usually
strong proof of the validity of that waiver . . . .").

131 It is apparent from the above dialogue that Ward's
wai ver was valid. Ward understood her rights, even reciting
t hem unpronpted while Schaepe was adm nistering Mranda warnings
to her. Ward understood what she was giving up, and nade a
conscious decision to make a statenment to the police despite her
right to remain silent. As a result, we conclude that Ward's
wai ver of her rights was know ng, voluntary and intelligent.

132 Nevert hel ess, Ward attacks the admssibility of
statenents she nmade subsequent to her waiver, arguing that those
statenents were made involuntarily because they were coerced.
D ckerson, 530 US. at 444 ("The requirenent that Mranda
warnings be given does not, of course, dispense wth the

voluntariness inquiry."); but see id. ("[Clases in which a

def endant can make a colorable argunent t hat a self-

17
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incrimnating statement was 'conpelled despite the fact that
the law enforcenent authorities adhered to the dictates of

Mranda are rare." (quoting Berkemer v. MCarty, 468 U.S. 420,

433 n.20 (1984))).

133 Ward's argunments can be broken down as foll ows: (1)
she should have been informed that Attorney Jackom no was
waiting to talk to her outside of the interrogation room (2)
she should have been infornmed about the status and |ocation of
her husband, who was also waiting outside; and (3) the police
should have asked for further <clarification from and given
further information to Ward when she nade equivocal statenents
about contacting an attorney.* W note that, while Ward makes
these argunents in an attenpt to show that her statenents were
not voluntary, these argunents are nore appropriately addressed
to the validity of her waiver. Nevertheless, under the totality
of the circunstances, this police conduct does not rise to the
| evel of coerci on, and police coercion IS a necessary
prerequisite to finding that a defendant's statenent was
involuntarily made. Hoppe, 261 Ws. 2d 294, 137 (citing
Colorado v. Connelly, 479 U.S. 157, 167 (1986)). We therefore

reject Ward's argunents in turn.
134 Ward's first contention, that her waiver was invalid

because the police failed to inform her that Attorney Jackom no

“ Ward also asserts that, at the second interview, Schaepe
again nade msleading statenments regarding Ward's daughter's
description of Ward shaking the baby. Qur conclusions on this
point with respect to the first interview apply with equal force
to the second interview See supra 127-28.

18
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was waiting outside, is squarely addressed by the United States
Supreme Court's decision in Burbine, which we adopted in State
v. Hanson, 136 Ws. 2d 195, 213, 401 N.W2d 771 (1987). I n
Bur bine, the Suprene Court held that the police's failure to
inform a suspect that his attorney was attenpting to call him
and the police's deliberate deception of the attorney in stating
that they would wait for himto arrive before questioning his
client, did not affect the suspect's know ng, voluntary and
intelligent waiver of his Fifth Anmendnent rights to remain
silent and have counsel present. Bur bi ne, 475 U.S. at 423-24.
The Court held that "[e]vents occurring outside of the presence
of the suspect and entirely unknown to him surely can have no
bearing on the capacity to conprehend and knowi ngly relinquish a
constitutional right." Id. at 422. In language directly

applicable here, the Court further stated:

Granting that the "deliberate or reckless"” wthhol ding
of information is objectionable as a matter of ethics,
such conduct is only relevant to the constitutional
validity of a waiver if it deprives a defendant of
knowl edge essential to his ability to understand the
nature of his rights and the consequences of
abandoning them Because respondent's voluntary
decision to speak was made with full awareness and
conprehension of all the information Mranda requires
the police to convey, the waivers were valid.

1d. at 423-24.

135 As we noted in Hanson, "the United States Suprene
Court has inposed on the police an obligation to inform a
suspect of his right to have counsel present at a custodial

interrogation. . . . The Fifth Anendnent, however, does not
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require the police to advise the suspect of the i1immediate
availability of a particular attorney." Hanson, 136 Ws. 2d at
208.

136 In this case, nothing in the record suggests that Ward
was not fully apprised of her rights, and no authority required
Schaepe and Wod to tell her that Jackomno was there.
Furthernmore, as we have already concluded above, the colloquy
bet ween Ward and Schaepe as Ward was read her rights indicates
that Ward's "voluntary decision to speak was made wth ful
awareness and conprehension of all the information M randa
requires the police to convey." Burbine, 475 U. S. at 424.
Accordingly, the fact that the police did not inform Ward that
Jackom no was outside did not affect the validity of her waiver.

1837 In addi ti on, this fact did not af f ect t he
voluntariness of Ward's subsequent statenents. In order for
police conduct to be coercive, "the pressures brought to bear on
the defendant by representatives of the State [nust] exceed[]
the defendant's ability to resist.” Davis, 310 Ws. 2d 583, 36
(quoting Hoppe, 261 Ws. 2d 294, 936). However, that the police
did not tell Ward about Jackomino brought no additiona
pressures to bear on Ward. Therefore, this lack of know edge
did not affect, nuch |less exceed, her ability to resist police
guest i oni ng. She sinmply was unaware of this circunstance.
Accordingly, the fact that the police did not inform Ward of
Jackom no's presence is not a relevant factor, wunder the
totality of the circunstances, in regard to whether her
statenments were voluntary.
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138 Ward's second basis for <challenging her Mranda
wai ver, which she also characterizes as a challenge to the
vol untariness of her statenents subsequent to that waiver, is
the detectives' "evasiveness" in response to Ward's questions
regarding the status and |ocation of her husband, who, unknown
to Ward, was actually waiting outside the interrogation room
Ward now argues that, had she been permtted to speak with her
husband, he mght have advised her to invoke her rights.

However, as we have expl ai ned:

Since the right to counsel and the right to remain
silent are given by the constitution to the defendant,

he alone can exercise those rights. Neither his
famly nor hi s at t or ney are t hr eat ened W th
accusati ons, nor do they have the defendant's
know edge of the case, including the defendant's

knowl edge of his own guilt or innocence, nor are they
subject to the pain of the defendant's possibly guilty

consci ence. Therefore, no one but the accused can
make the decision to make a statenent to the police or
to ask for the assistance of counsel in making his
deci si on.

Hanson, 136 Ws. 2d at 213. It was Ward's responsibility, not

her husband's, to determ ne whether she wanted to exercise her
Fifth Amendnent rights. 1d.

139 A request to speak with famly nenbers triggers no
constitutional rights in the manner that a request to speak with
counsel does, and under Burbine, the police had no obligation to
inform Ward that her husband was waiting outside. As a result,
Ward's second argunent does not affect the wvalidity of her

wai ver of rights.
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40 Wt also note that the police's failure to inform Ward
of the status and location of her husband did not affect the
voluntariness of statenments Ward nade subsequent to her waiver
of rights. That is, failing to give Ward this information did
not place additional pressure on her, sufficient to overcone her
free will. In order for police conduct to be coercive, it nust
be shown to be the type of conduct that prevents a defendant's
statenents from being "the product of a free and unconstrained
will, reflecting deliberateness of choice, as opposed to the
result of a conspicuously unequal confrontation."” Davis, 310
Ws. 2d 583, 136. Ward would have nmade incrimnating statenents
if her husband had in fact been unavail able, as he very wel
could have been. Therefore, no coercion occurred due to the
detectives' responses to Ward's inquiries regardi ng her husband.
Stated otherwi se, the detectives' conduct did not defeat the
voluntariness of Ward's statenents subsequent to her waiver of
rights.

141 W not e t hat t he ci rcunst ances here are

di stingui shable from our decision in State v. Jerrell C J., 2005

W 105, 283 Ws. 2d 145, 699 N W2d 110, where we held that
refusing Jerrell's (a juvenile) request to speak wth his
parents prior to custodial interrogation, under the totality of
t he ci rcunst ances, render ed hi s subsequent statenents
i nvoluntary. Id., 143 (holding that the "failure "to call the
parents for the purpose of depriving the juvenile of the
opportunity to receive advice and counsel' wll be considered
"strong evidence that coercive tactics were used to elicit the
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incrimnating statements'" (quoting Theriault v. State, 66

Ws. 2d 33, 48, 223 N.W2d 850 (1974))).

142 The holding in Jerrell was based in substantial part
on the suspect's status as a juvenile. Id. Ward is not a
juvenile; she is an adult of average intelligence and educati on,
with an above average famliarity wth |aw enforcenent
pr ocedur es. As a result, under the totality of the
ci rcunst ances, Schaepe and Wod did not have an obligation to
contact Ward's husband in order for Wrd' s statenents to be
vol untary.

143 Ward's third argunent is that when she asked Schaepe
and Wod if she should call an attorney, their failure to
further clarify her statenents and further explain her rights
rendered her waiver of rights invalid, and her subsequent
incrimnating statenments involuntary. However, all Ward had to
do was unequivocally ask for an attorney. Had she done so,
Schaepe and Wod woul d have been obligated to imredi ately cease

all questi oning. Edwards v. Arizona, 451 U.S. 477, 484-85

(1981) ("[A]n accused, . . . having expressed his desire to dea
with the police only through counsel, is not subject to further
interrogation by the authorities until counsel has been nade
available to him wunless the accused hinself initiates further
comuni cati on, exchanges, or conversations with the police.");

State v. Jennings, 2002 W 44, 9126, 252 Ws. 2d 228, 647 N W2d

142 ("[T]he police must imediately cease questioning a suspect
who clearly invokes the Mranda right to counsel at any point
during custodial interrogation."). Ward did not do this.
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| nstead, she asked the detectives what they thought she shoul d
do. This is an equivocal statenent. W have provided gui dance

in the past directly on this point:

|f a suspect makes a reference to an attorney that is
anbi guous or equivocal in that a reasonable officer in
light of the circunstances would have understood only
that the suspect mght be invoking the right to
counsel, our precedents do not require the cessation
of questi oni ng.

Jenni ngs, 252 Ws. 2d 228, 929 (quoting Davis v. United States,

512 U. S. 452, 459 (1994) (enphasis in original)). That is,
Ward's equivocal reference to an attorney, by asking the
officers if she should call one, did not require Schaepe and

Wod to cease questioning Ward.® In addition, the officers had

°® W note that, after a defendant has been formally charged,
the Sixth Amendnent right to counsel applies, and in contrast to
the Fifth Amendnment right to counsel, an equivocal request for
counsel in a Sixth Amendnent context is sufficient to invoke
that right. See State v. Hornung, 229 Ws. 2d 469, 477-78, 600
NwW2d 264 (C. App. 1999) (concluding that the "strict
requi renments for 'unequivocally and unanbiguously' asserting
one's right to counsel under the Fifth Anmendnent are sonmewhat
| ess stringent under the Sixth Anendnent") (citing Patterson v.
IIlinois, 487 U S. 285, 290-91 (1988)); see also State v.
Dagnal |, 228 Ws. 2d 495, 504-05, 596 N.W2d 482 (Ct. App. 1999)
(reasoning that greater leeway is afforded charged defendants in
invoking the right to counsel under the Sixth Anmendnent than
unchar ged suspects under the Fifth Anendnent).

The court of appeals discussed this distinction in Hornung.
Hor nung, 229 Ws. 2d at 477-78. |In Hornung, the court held that
Hornung's equivocal request to speak with an attorney was
sufficient to invoke the Sixth Amendnent right to counsel, id.
at 479-80, because Hornung had been charged with a crinme, id. at
476. In the case now before us, Ward's equivocal statenents
about an attorney took place in a pre-charging custodial
i nterrogation. Therefore, we have exam ned her statenents and
the police's responses to them under Fifth  Anmendnent
jurisprudence.
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no need to clarify Ward's statenents regarding whether to call

an attorney. Id., 932 ("[Officers need neither stop an

Justice Crooks' dissent acknowl edges this distinction,
Justice Crooks' dissent, 91192-94, but nevertheless urges the
court to interpret Article 1, Section 8 of +the Wsconsin
Constitution nore broadly than the Fifth Amendnent to the
federal Constitution, such that a suspect would not be required
to make an unequi vocal request for counsel in the pre-charging
context in order to invoke the right to counsel under state |aw.
We decline to do so.

The United States Suprenme Court has noted that stronger
protections exist in the Sixth Amendnent context than in the
Fifth Amendnent context. This distinction has been nade because
when a defendant has been formally charged, "the governnment has
commtted itself to prosecute, and [it is] only then that the
adverse positions of governnment and defendant have solidified.
It is then that a defendant finds hinmself faced wth the
prosecutorial forces of organized society, and imersed in the
intricacies of substantive and procedural crimnal law." United
States v. Gouveia, 467 U S. 180, 189 (1984) (quoting Kirby v.
IIlinois, 406 U S. 682, 689 (1972)).

Furthernore, while we are sensitive to Justice Crooks'
concerns about Ward's rights, the loss of life of a young child
is an equally conpelling concern. This seven-week old boy was
in Ward's exclusive care five full days before he died. W
acknowl edge the significant concerns present in ensuring that a
suspect's rights are honored; however, there are significant
countervailing concerns in the effective investigation of crines
and the neani ngful interrogation of crimnal suspects. Moran v.
Burbine, 475 U.S. 412, 426 (1986) ("'[T]he need for police
guestioning as a tool for effective enforcement of crimnal
| aws' cannot be doubted.” (quoting Schneckloth v. Bustanonte,
412 U.S. 218, 225 (1973))); id. ("Adm ssions of guilt are nore
than nerely 'desirable,' . . . they are essential to society's
conpelling interest in finding, convicting, and punishing those
who violate the law ") (citing United States v. Washington, 431
U S 181, 186 (1977)). Justice Crooks discusses a variety of
ci rcunst ances surroundi ng shaken infant deaths, Justice Crooks'
dissent, 184 n.4, but this discussion fails to acknow edge the
fact that this child was in Ward's exclusive care not just on
the day that he tragically died, but for the five days prior to
hi s deat h.
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interrogation nor ask clarifying questions when a suspect mnakes
an equivocal request for counsel.") (citing Davis, 512 U S. at
461) .

44 However, in response to Ward's question, Schaepe did

provide Ward wth further information about her right to

counsel, even though he was not required to do so. Schaepe
stated, "Well see that's a decision that you nmake. | can't make
those decisions for you." This is a conpletely accurate

statenent of Ward's rights. As we stated in Hanson, "no one but
the accused can make the decision to nake a statenent to the
police or to ask for the assistance of counsel in making his
decision.” Hanson, 136 Ws. 2d at 213. It was up to Ward, not
Schaepe or Wod, to decide whether to call an attorney. Si nce
Ward's statenments were equivocal, Schaepe and Wod had no
obligation to cease questioning or to ask Ward to clarify her
st at enent s. Accordingly, this conduct did not affect the
validity of Ward's waiver of rights at the second interview.

145 In addition, the officers' conduct cannot be said to
have rendered Ward's subsequent statenents involuntary. The
officers gave Ward additional information. They were hesitant
to speak with her w thout being certain she wanted to talk with
t hem Accordingly, she was not coerced and no renedy of
suppression is available for these statenents. Hoppe, 261
Ws. 2d 294, 137 (citing Connelly, 479 U S. at 167) (explaining
that police coercion is a necessary prerequisite for a finding

of involuntariness).
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C. night in jail
146 Ward's second interview ended at approximtely 5:20
p. m Wod and Schaepe explained to Ward that she would be
spending the night in jail because she had inplicated herself in

t he death of her nephew. They also told Ward the foll ow ng:

[ Schaepe] : And what we're gonna do also just so you
know is your phone calls are gonna be restricted at
this tinme. So I'm gonna tell them that. And then
tonorrow norning we'll assess that and [] see if we
can lift that or not. But right now we're in the
process of investigating and we're gonna be searching
your house. And we don't want any interference wth
that type of activity so we are restricting your phone
calls until tonorrow and then we'll reassess. Ckay?

[Ward]: And that neans not maki ng any phone call s?

[ Schaepe]: Right.

Ward argues that because she could not nake any phone calls, she
was held "i ncommuni cado” and deni ed her right to counsel.

47 In response, the State notes that at approximtely
7:00 p.m, Schaepe told the jailer to tell Ward that she could
call a lawer if she wanted. Ward argues that there is no
evidence in the record to support this. However, the circuit

court made the followng finding of fact:

[Qfficer Schaepe told the jailer about 7 o'clock on
the evening of Decenber 1st that of course if [Ward]
wanted to call an attorney she could call an attorney,
and the evidence here on record is that that
i nformati on was conmuni cated to her. So on the night
of Decenber 1st, [Ward] was rem nded that she could
call an attorney .

148 Ward argues that this finding is clearly erroneous

because there is no evidence that Ward was inforned by the
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jailer that she could call an attorney. W di sagree. On the
nmorni ng of Decenber 2, at the start of the third interview, Ward

and Schaepe had the foll ow ng exchange:

[ Schaepe] : The only restrictions that you' ve had up
until this point is calling out to make a personal
phone call. Un if you want an attorney you can call
an attorney and that's what it says there. At any
time you can call an attorney. And that's why the
jailer came to you yesterday as well and said that um
you don't have any you can't have any personal phone

calls out but you can have a phone call to your
attorney if you'd like. That's what he told you | ast
ni ght too.

[Ward]: And | didn't have one. And |I didn't know who
to call. And usually they' re gone by that tine.

When Schaepe recalled to Ward that the jailer had told her that
she could call an attorney if she wanted, Ward did not deny that
this was true, and her statenents inply that the jailer did tel
her she could make a call to a |awer. Therefore, the circuit
court's finding does not go "against the great weight and clear
preponderance of the evidence"; i.e., it is not clearly
erroneous. Sykes, 279 Ws. 2d 742, 121 n.7.

149 Satisfied with the circuit court's findings of fact,
we note that the concept of "incomruni cado” detention, to which
Ward argues she was subject, may contenplate both that visitors,
such as famly nenbers and/or counsel, are prevented from seeing
or contacting the suspect, and that the suspect is prohibited
from comuni cating with individuals other than the police. See,

e.g., Davis v. North Carolina, 384 U S. 737, 745 (1966) (noting

that a defendant was held incomunicado where there was an

instruction not to permt anyone access to Davis and not to
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allow him to comunicate with others); Payne v. Arkansas, 356

uU. S. 560, 563 (1958)° (noting incommunicado status where
defendant's famly nenbers and |awer were not permtted to
visit him and he asked to nmake a phone call but was not all owed
to do so).

150 However, in Burbine, which provided guidance on the
application of M r anda, the United States Suprene Court
explained that, where the dictates of Mranda are otherw se
fol | oned, the only inpermssible aspect of inconmunicado
guestioning is that which prevents a suspect from speaking with

those to whom he or she has a constitutional right to speak.’

® Davis v. North Carolina, 384 U S. 737 (1966) and Payne v.
Arkansas, 356 U S. 560 (1958), arose prior to Mranda v.
Arizona, 384 U S. 436 (1966). Therefore, the anal ysis enployed
by the United States Suprene Court differed from the analysis
that has been enployed in cases that arose subsequent to
M r anda.

"In his dissent, Justice Crooks cites several pre-Burbine
cases in support of his argument that Ward's detention here was
incomunicado in an inpermssible mnmanner because visitors,
including Ward's attorney and daughter, were not permtted to
contact her. Justice Crooks' dissent, 9177-79, 81. However,
our decision today operates under the holding of Burbine, which
we adopted in Hanson, 136 Ws. 2d at 213. We decline to apply
the pre-Burbine, pre-Hanson case law cited by Justice Crooks.
As his opinion expressly notes, Burbine "undoubtedly cleared the
way" for the conclusions we reach here. Justice Crooks'
di ssent, 188. He is correct.
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Burbine, 475 U S. at 433 n.4 (noting that denying visitors the
right to contact an individual in custody who has been given the
Mranda warnings wll not require suppression because the
Mranda decision itself "enbodies a carefully crafted bal ance
designed to fully protect both the defendant's and society's
interests,” and "'the interrogation nust cease until an attorney
is present’ only '[i]f the individual states that he wants an

attorney'" (quoting Mchigan v. Mdsley, 423 U S 96, 104 n.10

(1975) (enphasis in Burbine)). That is, preventing others from
contacting the suspect has no inpact on the suspect's ability to
waive his or her rights or on his or her choice to speak

voluntarily wth the police. 1d. at 422.

Justice Crooks also cites pre-Burbine case law to argue
that by declining to permt Ward to contact her husband, the
police <created a coercive interrogation environnent that

rendered her statenents involuntary. Id., 9q977-78. However ,
Bur bi ne expressly notes that "'the interrogation nust cease
: only '[i]f the individual states that he wants an
attorney."" Burbine, 475 U S. at 433 n.4 (quoting M chigan v.

Mosl ey, 423 U'S. 96, 104 n.10 (1975)).

Accepting Justice Crooks' approach would create a slippery
slope in which the subjective characteristics of individual
suspects would require |law enforcenent to determ ne whether the
famly nmenbers and acquai ntances wth whom the suspect w shed to
speak were sufficiently inportant to the suspect such that a

deni al of cont act woul d render subsequent statenments
i nvoluntary. For exanple, Justice Crooks suggests that Ward's
statenents are involuntary here because she could not talk to
her husband. Wuld her statenents also have been involuntary

had she asked to speak with her uncle, or with her coworker, or
with her mnister? W decline to venture into such a tangled
web. The state and federal Constitutions provide suspects wth
the right to have counsel present whenever the suspect requests
a lawer. That right was not infringed upon here.
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51 The Burbine court reasoned that "[elvents occurring
outside of the presence of the suspect and entirely unknown to
hi m surely can have no bearing on the capacity to conprehend and
knowi ngly relinquish a constitutional right." Id. That 1i1s,
al t hough the accused has a Fifth Amendnent right to be free from
conpelled self-incrimnation, his or her decision to waive that
right and to speak voluntarily wth the police cannot be
affected by events of which he or she has no know edge. Id.
Therefore, if the suspect is wunaware that the police have
prevented soneone from making contact, this fact has no bearing
on the suspect's waiver of rights or the voluntariness of his or
her statenents. Once Mranda has been followed, "ful
conprehension of the rights to remain silent and request a
[lawer] are sufficient to dispel whatever coercion is inherent
in the interrogation process.” |d. at 427.

52 Based on these principles and the circuit court's
findings, we conclude that Ward is correct in asserting that she
was held in a constitutionally inpermssible status during the
hour and 40 m nutes that she could not contact a |lawer, if she
had asked to do so. However, preventing others from contacting
Ward cannot have affected her waiver of rights or the
vol untariness of her statenments, because she was not aware that
anyone was trying to contact her. |d. at 422. Furthernore, as
soon as Ward was infornmed by the jailer that she could contact a
| awyer, her constitutionally inpaired status ceased and she was
once again free to speak with a lawer if she requested to do
so. ld. at 433 n.4. And finally, this is not a case where Ward
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was held by the police for an extended period of tine. She
agreed to acconpany the police to the station in the afternoon
of the day that her nephew died; she was kept overnight; and she
was charged the next day.

153 However, even though Ward was allowed to call a
| awer, she nmade no attenpt to do so at any tinme. Even assumn ng
that Ward would have attenpted to contact an attorney between
5:20 p.m and 7:00 p.m on Decenber 1, the renmedy for her brief
deprivation of the right to contact a I|lawer wuld be
suppression of any incrimnating statenents that she made during

that tine. See Darwin v. Connecticut, 391 U S. 346, 349 (1968)

(per curiam (hol di ng t hat pr ol onged "I ncomuni cado”
interrogation rendered confession made during that ©period

involuntary and inadm ssible); see also Haynes v. Washington,

373 U.S. 503, 514 (1963) (holding that "incomunicado detention”
rendered confession made during that period involuntary).

However, Ward nmade no statenents, nuch less incrimnating

statenments, during the hour and 40 mnutes that she may have
been unable to contact an attorney had she so desired.

154 We acknowl edge that Darwin and Haynes did not
expressly address the question of whether a period of
inperm ssible detention could nevertheless result in the
suppression of incrimnating statenents obtained subsequent to
t hat detention. However, even if it could, Ward's conduct at
the third interview in this case (which we discuss below), in
personally requesting to speak with the officers, denobnstrating
a clear wllingness to talk once the interview began, and
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subsequently waiving her rights to silence and to counsel,
denonstrate that, under the totality of the circunstances, her
brief period of inpermssible detention did not affect the
voluntariness of statenents she nmade subsequent to that
det enti on. That is, because it was for such a brief period of
time, it did not rise to a level of <coercion such that
statenents that she nmde the next day should have been
suppr essed.

155 In his dissent, Justice Crooks argues, both expressly
and inpliedly, that we should reject the United States Suprene
Court's holding in Burbine and conclude that the police conduct
here rendered both Ward's waiver invalid and her subsequent
statenents involuntary. Justice Crooks' dissent, {180, 85, 101

& n. 15. In response, we note that in State v. Hanson, which is

not a recent case and which denonstrates that many of the
argunents presented by Justice Crooks are not new, six justices
took the opportunity to expressly adopt the holding in Burbine.
Hanson, 136 Ws. 2d at 213. The Hanson court's logic in doing

so applies with equal force today:

We do not believe that the suspect's know edge of
the location of a particular counsel can affect the
intelligent waiver of his constitutional rights as
described in Mranda warnings. Since the know edge of
the location of counsel adds no constitutional rights,
does not alter the facts of the case as the suspect
knows them and does not give rise to any coercive
influence by the police, such knowledge 1is not
relevant to the suspect's voluntary decision to waive
his rights. Al though a suspect who was ready to waive
his rights mght change his mnd when told an attorney
was waiting to see him the critical factor would be
the convenience of seeing the attorney, not the
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intelligent perceived need for |egal counsel. Si nce
t he conveni ence of t he def endant is not
constitutionally pr ot ect ed, t he | ocati on of a

particular attorney is not constitutionally required
i nformati on.

If this information were required, distinctions
bet ween suspects would unfairly develop depending on
whet her third persons were able to engage the services

of an attorney. A new area of law would devel op
regarding actions of police in particular fact
situations, i.e., was the attorney in the building,

was the attorney on the tel ephone, was the attorney on
his way to the building, was the attorney not
i mredi ately available but would be by a definite tine,
would a substitute attorney satisfy the requirenent.

Another line of <cases could develop around who
requested such representation: the accused's famly,
friends, or perhaps a crimnal acconplice, or the
attorney hinmself who has a reduced casel oad. Woul d

the police be required to informthe accused no matter
who was seeking representation for the accused, even
if such representation is sought out of the self-
interest of the party seeking the representation?

An infinite nunmber of circunstances could be
envisioned only to create a new extension of the
exclusionary rule. The Suprenme Court in Burbine found
Mranda sufficient protection of the suspect's
constitutional rights before interrogation and found
no need to further extend the exclusionary rule. ']
believe Burbine to be a reasonable consideration of
the limt to which Mranda wll be extended and that
the Wsconsin Constitution does not require greater
protection. Since the right to counsel and the right
to remain silent are given by the constitution to the
def endant, he alone <can exercise those rights.
Neither his famly nor his attorney are threatened
with accusations, nor do they have the defendant's
knowl edge of the case, including the defendant's
knowl edge of his own guilt or innocence, nor are they
subject to the pain of the defendant's possibly guilty
consci ence. Therefore, no one but the accused can
make the decision to make a statenent to the police or
to ask for the assistance of counsel in making his
deci si on. Since both the rights and the person the
rights are granted to, the accused, are the sane under
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both the federal and Wsconsin Constitutions, there is
no logical reason to find that soneone other than the
accused could exercise those rights under t he
W sconsin Constitution.

ld. at 211-13. To accept Justice Crooks' suggestion would be to

overrule Hanson and the two decades of established Wsconsin

precedent that have followed it. W decline to do so. |Instead,
we take this opportunity to enphasize that Hanson is still good
law in this state. Article |, Section 8 of the Wsconsin

Constitution provides the sane protections prior to charging a
suspect as does the Fifth Anendnent to the United States
Constitution. I1d.
d. third interview

156 We now address Ward's challenge to the admissibility
of incrimnating statenents she made at the third interview on
the norning of Decenber 2. As was the case with respect to the
second interview, Ward contends that her waiver of the right to
counsel was not valid and her subsequent statenents were
i nadm ssi ble because she did not give them voluntarily. Her
argunment in this regard is based on the officers not permtting
her to consult wth her husband about whether to contact an
att or ney. As noted above, Ward also argues that the nature of
her detention the previous night nade her incrimnating
statenents at the third interview involuntary. However, we note
that it was Ward, not the officers, who initiated the third
interview In addition, the follow ng dial ogue denonstrates how
Ward was once again given Mranda warnings, and once again

wai ved her rights, prior to naking any incrimnating statenents:

35



No. 2007AP79- CR

[ Schaepe]: Well 1'll1 read these uh five statenments to
you again uh Jennifer. And if you don't understand
any of '"emlet me know. Un if you say yes that you do
understand I'lIl put a little checkmark in front of
them And then there's a Waiver of Rights bel ow that
and I'll have you just read it to yourself because uh
| had already read that to you yesterday. And then uh
| would ask if you're willing to talk to us just to
sign it here. And uh then we'll ask ya a few

gquestions and you can tell us what el se you know.
[Ward]: Oh questi on.
[ Schaepe]: Un huh (affirmative).

[ War d] : If I wasn't willing to talk to you why would
we be in here?

[ Schaepe]: That's [] a good point.
[Wod]: That is a good point.

[ Schaepe] : Ri ght. You're here because you wanted to
talk to us. So let me just get through this and then
we .

[Ward]: Ckay.

[ Schaepe]: . . . can discuss it.

[Ward]: You said any questions ask.

[ Wod] :  Yeah

[ Schaepe]: No.

[Wod]: . . . that's a good one.

[ Schaepe]: Yeah. | you got ne on that one.

[ Wod] :  (Laughi ng).

[ Schaepe] : Nunber one. You do have the right to
remain silent. Do you understand that?

[ Ward]: Yes.
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[ Schaepe]: kay. Nunber two. Anyt hi ng you say can
be wused against you in a court of Iaw Do vyou
under stand that?

[Ward] :  Yes.

[ Schaepe] : Nunber three. You have the right to
consult with a | awer before questioning and to have a
| awer present with you during questioning. Do you

under st and t hat ?

[ War d] : Yes. But | at the tinme was |ike okay |
didn't know who to call.

[ Schaepe] : Well and uh there's a phonebook with uh
plenty of attorneys uh in the book. Uh Rhi nel ander
has l|oads of 'em So uh ya know if you want an
attorney uh ya know you can look in the phonebook if
you'd [] like or pick one out or if ya know one or
what have you. But I will ask you this uh and tell

you this that you do have the right to consult a
| awyer before questioning and to have a | awer present
wi th you during questioning. Do you understand that?

[Ward]: Yes | do. And should | have?

[ Schaepe] : VWll that's a decision that that you can
make. Un the Waiver of Rights we'll go over these
agai n. | f you understand these five statenents that |
read to you you can nmke that decision if you want to
talk to us or not. | mean but it's entirely up to
you. All we can do is explain what this [] is. Unh
and then you meke the decision of whether you wanna
talk to us or not.

[Ward]: Well | do wanna talk to you.

[ Schaepe]: MNunber four. |If you cannot afford to hire
a |lawer one would be appointed to represent you at
public expense before any questioning if you so []
wi sh. Do you understand that?

[Ward] :  Yes.

[ Schaepe]: Ckay. And then nunber five. If you
decide to answer questions now wthout a |[|awer
present you have the right to stop the questioning and
remain silent at any time you wish and the right to
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ask for and have a lawer anytinme you w sh including
during the questioning. Do you understand that?

[ WArd]: Yes.
[ Schaepe]: Ckay.

[Ward]: Well this is why | wanted to call my husband
yesterday to ask hi mwhat | should do.

[ Schaepe]: Oh. You wanted his advice. Well umwe're
asking you now. | mean you're the one that's gonna
have to nmake that decision at this point in tine. Um
so that's the Waiver um ya know here maybe you oughta
hold it. You could read it better. This is the
Wai ver of Rights right here. | f you wanna read that
to yourself and then decide on whether you wanna talk
to us. That's up to you.

[ Schaepe] : The only restrictions that you ve had up
until this point is calling out to make a personal

phone call. Un if you want an attorney you can call

an attorney and that's what it says there. At any
time you can call an attorney. And that's why the
jailer canme to you yesterday as well and said that um
you don't have any you can't have any personal phone
calls out but you can have a phone call to your

attorney if you'd like. That's what he told you | ast

ni ght too.

[Ward]: And | didn't have one. And | didn't know who
to call. And usually they' re gone by that tine.

[ Schaepe] : kay. Well now we're here and it's ten
o'clock ten thirty ten twenty-five in the norning.
Um .

[Ward]: Actually what tinme is it?
[ Schaepe]: Ten twenty-five.
[ Ward]: Ckay.

[ Schaepe] : And there's uh attorneys in their offices
at this tine. So uh the question is do you wanna talk
to us at this tinme without an attorney or not? That's
uh that's up to you.
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[ Whod] : And that is ya know that's your personal
deci si on Jenni fer. | mean that's .

[ Schaepe]: W cannot nake that decision for you.

[ Wod] : Yeah. | understood this norning that you
wanted to talk to us to resolve sonething. O at
least that's what | thought you were contacting us
for.

[Ward]: Yes.

[ Wod] :  Ckay.

[ Wood] : And | think before we talk anynore you need
to make a decision on that form 'Cuz we really can't
talk to you about things unless uh you nmake that
deci si on.

[Ward]: Not even what we di scussed yesterday?

[Wbod]:  Um um (negative).

[Ward]: Wiy is that? '"Cuz | already . . . excuse ne.
[Whod]: It today's a different day though.

[ War d] : You have to do it for every day you talk to
sonebody?

[Whod]: Yeah. If you're in
[Ward]: OCh. That's too nmuch paperwork

[Wod]: . . . if you're in custody. Well it is but |
mean again it's an inportant issue.

[ Schaepe] : The question is do you wanna waive those
Rights that | had read to you and talk to us wthout
an attorney present. That is your decision to nake.

[Ward]:  Yeah. Because what |'m saying to you is the
truth anyway.
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At this point Ward signed the waiver form and questioning began.
Ward then made further statenents inplicating her in the death
of her nephew.

157 We resolve whether Ward's waiver of rights at the
third and final questioning session was know ng, voluntary and
intelligent in nuch the sane way we resolved the validity of her
wai ver at the second questioning session. Again, it is apparent
that Ward's waiver "was the product of a free and deliberate
choice rather than intimdation, coercion, or deception,"” and
was "made wth a full awareness of both the nature of the right
bei ng abandoned and the consequences of the decision to abandon
it." Burbine, 475 U S. at 421. |In fact, Ward's desire to waive
her rights was so apparent that she stated, "If | wasn't willing
to talk to you why would we be in here?" Furthernore, at this
third session, the detectives repeatedly enphasized to Ward the
i nportance of counsel, yet she did not invoke that right.
Schaepe and Wod told her that attorneys' offices were open and
that she could call one imediately. Ward elected not to do so.
Ward apparently saw no need to call an attorney, because, as she
stated, "what |I'msaying to you is the truth anyway."

158 Now, Ward conplains to us that her waiver was not
valid because she wanted to talk to her husband in order to
decide whether to invoke her right to counsel, and the
detectives did not permt her to do so. Agai n, we enphasize
that the decision whether to invoke the right to counsel is
personal to the suspect, and cannot be nmde by anyone else.
Hanson, 136 Ws. 2d at 213. The officers had no constitutional
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obligation to permt Ward to speak to her husband. Their only
obligation was to permt Ward to speak to an attorney if she
asked to do so. All she had to say was, "I want a |awer."
Ward never did this. Instead, she again asked the detectives if
t hey thought she should get an attorney, but under Hanson, that
decision was Ward's alone, id., and wunder Jennings, the
detectives had no obligation to cease questioning or ask Ward to
further clarify her remarks, Jennings, 252 Ws. 2d 228, ¢{32.
Accordingly, we conclude that Ward's waiver was know ng,
voluntary and intelligent.

159 In addition, we conclude that Ward's statenents nade
subsequent to her waiver of rights were obtained voluntarily and
are adm ssi bl e. In determning the voluntariness of Ward's
statenents, we note that the officers' refusal to permt Ward to
speak with her husband was not coercive because it did not
prevent her from speaking with "a free and unconstrained wll,
reflecting deliberateness of choice.”" Davis, 310 Ws. 2d 583,
136. Furthernore, any effect that Ward' s brief deprivation of
the right to counsel the previous night may have had on the

voluntariness of her subsequent statenments is negated by her

initiating the interview, her obvious wllingness to talk and
her clear waiver of rights. As Ward stated at this very
interview prior to incrimnating herself, "If | wasn't wlling

to talk to you why would we be in here?" Accordingly, Ward's

statenments were voluntary.
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3. Cumul ative effect

160 Ward's final argunment is that the totality of the
circunstances test for the voluntariness of her statenents
contenplates that all three questioning sessions should be
evaluated as a single event. She asserts that the conbined
effect of police conduct constituted coercion sufficient to
render all of her statenments involuntary.

161 We reject this argunent. It appears that Ward is
attenpting to have the voluntariness of her statenents at these
gquestioning sessions evaluated w thout any consideration for the
validity of her waiver of the rights to silence and to counsel
However, as the Suprene Court has noted, "cases in which a
def endant can make a colorable argunent t hat a self-
incrimnating statement was 'conpelled despite the fact that
the law enforcenment authorities adhered to the dictates of
Mranda are rare." D ckerson, 530 U S. at 444 (quoting
Ber kener, 468 U.S. at 433 n. 20). Accordingly, Ward's waiver of
rights and her conversational deneanor during those waivers,
where she conpleted the officer's statements with an accurate
recitation of the right he was expressing, is part of the
context in which we evaluate Ward's assertion that her
subsequent incrimnating statenents were not voluntary. See id.

62 To hold otherwise would alter the principles courts
have explained that guide police conduct to assure that a
suspect's rights are respected. When the courts set out
principles that explain constitutional rights, police are better
able to understand what they can and cannot do when
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i nterrogating suspects. Fare v. Mchael C., 442 U S. 707, 718

(1979) (noting that, in the context of questioning a juvenile,
the current system of rigid specificity in regard to what is
appropriate police conduct has the virtue of informng police
what they may do in conducting custodial interrogation). These
principles create a balance that protects the rights of
individuals, while at the sanme tine permtting the police to do
their job.

163 We perceive no basis for Ward's contention that the
sequence of perm ssible police actions that occurred here, when
conbi ned, renders her statenents inadm ssible under the totality
of the circunmstances. W understand Ward's argunent to be that
the conbination of circunstances to which she was subjected
resulted in coerced statenents, even if none of these
circunstances were individually sufficient to result in

coer ci on. See People v. Washington, 413 N E. 2d 170, 174 (II1.

App. C. 1980) (reviewing whether in a Sixth Arendnent right to
counsel context a "conbination of circunstances, even if they
would not be coercive if taken singly may, in conbination,
produce intol erable pressure").

64 Police coercion is a necessary predicate to a finding
that a confession is not voluntary. Hoppe, 261 Ws. 2d 294, 37
(citing Connelly, 479 US at 167); see also Wthrow v.

Wllians, 507 U S. 680, 708 (1993) (holding that police coercion
is a "crucial elenent"” to a determnation of involuntariness).
The only instances of potentially inproper police conduct in
this case were Schaepe's inconplete representation of Ward's
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daughter's description of Ward shaking the baby, and the brief

deprivation of her right to contact an attorney during her night

injail, if she had requested to do so. W have concluded that
those factors did not cause Ward to incrimnate herself. See
supra 91126, 53-54. Throughout the interviews, all of the
det ecti ves' conduct ei t her was expressly authorized by

principles set forth by the United States Supreme Court in the
wai ver context, or did not constitute factors sufficient under
the totality of the circunstances to underm ne the vol untariness
of Ward's incrimnating statenents. Therefore, while rel evant,
Schaepe's om ssion and Ward's brief deprivation of the right to
counsel are "insufficient . . . to make [] otherw se voluntary
confession[s] inadm ssible." Frazier, 394 U S. at 739. W do
not accept Ward's contention that the conbination of police
conduct rendered her waivers invalid or her statenents
i nvoluntary.

165 Furthernore, Ward's assertion would detrinentally
affect the waiver analysis in that her argunent represents a
dramatic step away from the clear principles established by the
United States Suprenme Court and a return to the type of fuzzy
distinctions that have been rejected in the past because they
made it all but inpossible for the police to do their job and
for suspects to understand their rights. See, e.g., Charles D.

Wi ssel berg, Saving Mranda, 84 Cornell L. Rev. 109, 113, 123-26

(1998) (noting that pre-Mranda standards were inpossible to
apply due to the nearly infinite variety of circunstances in
which interrogation mght take place, and bright-line rules,
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which would make the job of the police mnmanageable, while
effectively inform ng suspects of their rights, were necessary);

St ephen J. Schul hofer, Confessions and the Court, 79 Mch. L.

Rev. 865, 869-72 (1981) (criticizing the pre-Mranda standard
for confessions, noting its conplete failure to provide either
protection to suspects or guidance to the courts and the
police).

166 We note that the police generally have been successful
operating under the system of principles pertaining to waiver of

rights that were put in place by Mranda, Edwards and Burbine

The Fifth Amendnent rights to remain silent and to have counse
provided are now firmy rooted in the public consciousness.

Furt hernore, as has been recogni zed,

[t]he years after Mranda have not dim nished the need
for bright-line rules. Abandoning the original vision
of Mranda |eaves courts and police to struggle wth

case-by-case determnations of voluntariness. I n
contrast, by conplying with Mranda, officers largely
avert the need for a voluntariness inquiry. In the
overwhel mng majority of cases, a court wll find that

a suspect who received proper warnings and waived his
or her Fifth Amendnent rights nmde a voluntary
st at enent . Furthernore, apart from the notion that a
fully informed waiver wusually negates a claim of
coercion, Mranda has made it easier to resolve a
notion to suppress a statenment under the Fourteenth
Amendnent. Because courts typically view an officer's
violation of Mranda as a significant indicator of a
coer ced st at enent under t he totality of t he

ci rcunst ances anal ysi s, conpl yi ng with M r anda
bol sters a prosecutor's position under the Fourteenth
Amendnent .

Wi ssel berg, Saving Mranda, 84 Cornell L. Rev. at 166. To

argue for a return to the situation that existed prior to the
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promul gation of these clear principles, essentially the result
of accepting Ward's approach, would be to argue for a return to
a scheme which provides no real guidance.

167 Because the police conduct in this case was |awful, we
cannot conclude that putting it all together results in Ward's
wai ver of rights being invalid or her subsequent statenents
being coerced. Accordingly, we affirmthe decision of the court
of appeals, which affirnmed the «circuit court's judgnment
convicting Ward of first-degree reckless hom cide.

1. CONCLUSI ON

168 The dispositive 1issue in this case 1is whether
i ncrimnating statenents War d made during t he police
i nvestigation subsequent to the death of her seven-week old
nephew were not voluntarily made and should have Dbeen
suppr essed. W conclude that once in police custody, Ward
knowi ngly, voluntarily and intelligently waived her Fifth
Amendnent rights to silence and to counsel and that under the
totality of the circunstances, her statenents were voluntarily
made because neither her personal characteristics nor police
conduct resulted in coerced statenents. Accordingly, we affirm
the decision of the court of appeals.

By the Court.—Fhe decision of the court of appeals is

af firned.
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169 N. PATRI CK CROCKS, J. (dissenting). As a Justice on
this court, but also as a father and a grandfather, | abhor the
abuse of the baby, Thomas, that resulted in his death. Wile I
am repul sed by the mstreatnment of this baby and of any child, |
wite to caution the great majority of excellent Wsconsin |aw
enf or cenent officers that they should not enul ate the
interrogation tactics that were wused in this matter. Such
tactics resulted in statenents here that should not have been
found reliable and trustworthy and should instead have been
suppressed under the totality of the circunstances test. Even
when nedical evidence of an earlier brain injury and interna
bl eeding suffered by this baby was brought to the attention of
| aw enforcenent, it appears that such evidence was ignored, and
the focus remained on just one suspect, Jennifer Ward, to the
exclusion of any other person who could have caused the injuries
that were ultimately fatal.

170 1 agree whol eheartedly with the ngjority's observation
that "[when the courts set out principles that explain
constitutional rights, police are better able to understand what
they can and cannot do when interrogating suspects.” Majority
op., f962. That is precisely why | dissent in this case. The
majority is content to give the court's stanp of approval to the
tactics used here, but it should not be oblivious to the nessage
this ruling will send.

71 1 find that nmessage very disturbing in light of nuch
case law from this court, from the courts of nunerous other

states, and fromthe United States Suprenme Court, discussing the
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very real dangers of incomunicado questioning,! a method of
i nvestigation which inpinges on both rights at issue here: the
right to have only voluntarily made statenents entered in
evidence and the right to counsel. A primary concern of mne is
for the reliability and trustworthiness of the statenents that |
fear, as a result of the ngjority's opinion, will be used as
evi dence in the future.

72 1In finding that statenents by Ward were voluntary, the
majority focuses on technicalities—such as that Ward was told
in the nighttine hours that the strict prohibition placed on
phone calls by her did not preclude a call to an attorney—and
understates by at |east 23 hours the anmount of time Ward was
held incommunicado,? a key factor in the totality of the

ci rcunst ances.

173 For the reasons given below, | therefore respectfully
di ssent.
! The word incomunicado is defined in Black's Law

Dictionary as "[without any neans of comrunication” and "([o]f
a prisoner) having the right to comunicate only with a few
designated people.” Black's Law Dictionary 780 (8th ed. 2004).
It is defined in the Anerican Heritage Dictionary as mneaning
"[w ithout t he means or right of comuni cati ng W th
others . . . ." American Heritage Dictionary 914 (3d ed. 1992).

2 Mpjority op., 153 (citing cases on inconmuni cado
interrogations and characterizing the period of tine Ward was
i ncomuni cado as "[an] hour and 40 m nutes"—apparently counting
the tinme between approximtely 5:20 p.m, when Ward was nade to
understand that she could not nake any phone calls, and
approximately 7 p.m, when Detective denn Schaepe told a jailer
to inform her that the restriction on phone calls did not apply
to a call to an attorney).
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I
A The voluntariness of the statements
174 A determination of a statement's voluntariness is nade
based on the totality of the circunstances, "balancing . . . the
personal characteristics of the defendant against the pressures

i nposed upon the defendant by |aw enforcenment officers.” State

v. Hoppe, 2003 W 43, 138, 261 Ws. 2d 294, 661 N.W 2d 407.

175 Wiile | agree that Ward's characteristics tend to
weigh in favor of a finding of voluntariness, the tactics of the
police should give us all pause. The statenments at issue here
were obtained through a troubling mx of deceptive and
mani pul ati ve nethods, enployed on a suspect who was at every
turn blocked from contact with anyone, including a |awer and
famly nmenbers who were present and waiting just outside a door.
This nethodical isolation began at the hospital before Ward was
even in custody and continued throughout the remainder of a day,
a night, and the next norning, for a total of nore than 24 hours
until the third interrogation produced the statenents the police
wer e seeki ng.

176 The first questioning of Ward began at approxinately
9:30 a.m in her hospital room It would be well into the next
day before she spoke to anyone besides her interrogators or the
jailer. Wien Detective G enn Schaepe (Schaepe) arrived at the
hospital, he sent Ward's daughter out of the room He |ater
turned away a friend of Ward who asked to speak to her in the

hospital room He turned Ward's husband away. He turned her
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attorney away on one occasion and ignored him when he made a
second attenpt to see Ward at the jail.

177 The United States Suprene Court has acknow edged that
hol ding a suspect incomunicado is problematic. Wen the Court
addressed a situation in which the suspect in police custody had
been told that he could not make a call to his wife until he had
signed a confession, the Court noted, "W cannot blind ourselves
to what experience unm stakably teaches: that even apart from
the express threat, the basic techniques present here—the
secret and incomuni cado detention and interrogation—are
devi ces adapted and used to extort confessions from suspects.”

Haynes v. Washington, 373 U S. 503, 514 (1963).

178 Haynes "gave in only after consistent denials of his
requests to call his wife, and the conditioning of such outside
contact upon his accession to police demands.” 1d. Simlarly,
it was only at the beginning of the third interrogation session,
on the second day, that Ward had the first indication from
Schaepe that she could contact her husband. The first words out

of her mouth were, "[Can |I] make a phone call and talk to ny

husband?" Schaepe's response: "Yeah. Yeah. As soon as we're
done here.” An hour later, at the end of the interrogation, she
asked again, "The call thing[--] are you gonna [--7?7]" He then
responded, "Yeah. That's lifted." It was then 11:17 a.m,

al nrost 26 hours after Schaepe had begun the initial questioning
of Ward. She had been held inconmmunicado until that point in

tinme.
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179 In Darwin v. Connecticut, 391 U S. 346 (1968), the

United States Suprene Court again addressed the tactic of
holding a suspect wthout <contact wuntil a confession 1is

extract ed:

The inference is inescapable that the officers kept
petitioner inconmunicado for the 30 to 48 hours during
whi ch they sought and finally obtained his confession.
Considering the "totality of the circunstances[,]"” we
conclude that the court erred in holding that the
conf essi on and t he parti al re- enact nent wer e
voluntary. The denial of access to counsel and the
outside world continued throughout, and there was "no
break in the stream of events" from arrest throughout
the concededly invalid confessions of [the first day]
to the confession and re-enactnent of [the second day]
"sufficient to insulate" the final events "from the
effect of all that went before.™

Id. at 349 (citations omtted).

80 In dissent in Mran v. Burbine, Justice Stevens
decried the majority's willingness to accept the inconmunicado
guestioning of a suspect in the service of obtaining a

confession where the police failed to notify the suspect of the

presence of an attorney retained on his behalf:

The core of the Court's holding is that police
interference with an attorney's access to her client
during that period is not unconstitutional. The Court
reasons that a State has a conpelling interest, not
sinply in custodial interrogation, but in |awer-free,
i nconmuni cado cust odi al i nterrogation. Such
i ncommuni cado interrogation is so inportant that a
| awer may be given false information that prevents
her presence and representation; it is so inportant
that police may refuse to inform a suspect of his
attorney's communi cations and inmediate availability.
This conclusion flies in the face of this Court's
r epeat ed expr essi ons of deep concern about
i ncommuni cado questi oni ng. Until today, incomrunicado
guestioning has been viewed wth the strictest
scrutiny by this Court; t oday, i ncommuni cado

5
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guestioning is enbraced as a societal goal of the
hi ghest order that justifies police deception of the
shabbi est ki nd.

Moran v. Burbine, 475 U S. 412, 437-439 (1986) (Stevens, J.

di ssenting).
81 Qur court has had occasion to discuss simlar police

tactics as well. In Phillips v. State, 29 Ws. 2d 521, 139

N.W2d 41 (1966), we addressed, anobng other things, the
propriety of holding a suspect incomunicado from 4:45 p.m one
day until the next norning. While the court's strong |anguage
was made in the context of a discussion of how long a person
coul d be detained before being brought before a nmagistrate, the
opi nion made sone trenchant observations about the discretion of

police to hold suspects i ncomuni cado:

The wusual investigatory nethods of the police Ilend
t hensel ves to the search for a confession and we point
out again as we did in Pulaski v. State (1964), 23
Ws. (2d) 138, 126 N.W (2d) 625, that |ong detentions
are |ooked wupon wth disfavor by this court and
seriously inpair the voluntariness of the confession
from the standpoint of psychological aspect of the
usual police-station hazards. W find no justification
in holding a person under investigation incomunicado
no matter for what length of tinme. Such device smacks
of the star chanber and is an indication in itself of
overbearing on the part of the police. Del aying of a
request of an accused to talk to his famly or friends
or his attorney should be considered strong evidence
of overbearing pressure to obtain a confession or
i ncul patory statenents.

Id. at 535-536 (enphasis added).

182 The pattern of coercion undoubtedly began at the
hospi tal . For exanple, it is clear that Schaepe had already
deci ded that Ward would be going to the Sheriff's Departnent for

further questioning even before he asked her whether she would

6
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be willing to do so. Near the end of the interview, when only
the two of them were in the room Schaepe stated that Ward had

not admtted what "specifically occurred":

[Yjou don't want to take responsibility for what
happened. You're talking you know general in genera
terms you are that you were the caretaker, but as far

as what [] specifically occurred, | don't think you
want to get into that. And that's why | Dbelieve
you're having a hard tinme renenbering things and
you're having [] pain in your head. "1l make one
nore phone call here. And then maybe we can get on
our way. . . . (Enphasis added.)

183 Only later did Schaepe tell Ward that he would like to
"go over to the Sheriff's Departnent” and that someone "can give
[Ward] a ride over to the Sheriff's Departnent” because he knew
she "didn't have a ride now." He knew that because he had sent
away the person who had cone to drive her hone. Wiile | note
that no party specifically identifies at what point Ward was
taken into custody, the State concedes that Ward was in custody
by the second interrogation. Majority op., 912. Ward nmade no
i ncul patory statenents while in the hospital room The
statenents Ward nmade in that interrogation were consistent: she
repeatedly said that she had not shaken the baby. (Even when
Schaepe falsely stated that Ward's daughter had told police

“"that the child was crying hard and she saw you shake the baby,"
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Ward responded, "I don't remenber shaking him though."3  \Wile
the pattern that would continue throughout the next day did
begin there, nothing that Schaepe did at the hospital, standing
alone, rose to the level of coercion that would render those
statenents involuntary.

184 | am satisfied under the totality of the circunstances
that the tactics used here, including holding Ward i nconmuni cado

and using deceit, rendered the statenents given by Ward in the

% The majority wongly characterizes Schaepe's statement as
true but inconplete. Myjority op., Y27. Schaepe's statenent is

absolutely false. The child was unresponsive, not "crying
hard," at the tinme that Ward's daughter saw her trying to revive
him As the majority points out, "use of deceit . . . does not

by itself make an otherw se voluntary confession inadm ssible.”
Id. (quoting State v. Fehrenbach, 118 Ws. 2d 65, 66-67, 347
N.W2d 379 (Ct. App. 1984). There is no need, therefore, for
the majority to assert the truth of a statenment that was in no
respect true. In any event, as the mmjority concedes, deceit
remains a significant factor that is entirely appropriate to
consider in an analysis of the totality of the circunstances.
Majority op., 1127, 28. In a recent United States Suprene Court
case, the significance of such deceit was highlighted. Mont ej o
v. Louisiana, 556 U S. __ (2009) (remanding for a determ nation
of whether a waiver was knowing and voluntary and noting that
the determination may turn on the factor of misrepresentations
made by police). There the deceit potentially affects the valid
wai ver of counsel; here it affects the voluntariness of the
statenments obtained from Ward.
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two subsequent interrogations and the rmany reenactnents

i nvol untary; such statenents thus shoul d have been suppressed.*

“1 note in addition that the admi ssion of the statenents
was not harnless beyond a reasonable doubt. The prosecution
relied heavily on Ward's statenents in the State's case and
buttressed that evidence with testinony from nmedical experts.
This is especially troubling in this type of case. Medi ca

evidence in so-called "shaken baby" cases is very much in
di spute at the nonent, and the risk of wongful convictions
based on powerful but ultimtely discredited expert testinony is
significant. G ven the evidence of prior brain injury, it is
rel evant, but not dispositive, that Ward was the person who was
with the baby when he died. Majority op., Y43 n.5. Scientific
understanding of these tragic injuries is rapidly advancing, and
in a simlar case our court of appeals noted that "a significant
and legitimate debate in the medical community has devel oped in
the past ten years over whether infants can be fatally injured
t hrough shaki ng al one, whether an infant may suffer head trauna
and yet experience a significant lucid interval prior to death

and whether other causes may mmc the synptons traditionally
viewed as indicating shaken baby or shaken inpact syndrone."”
State v. Edmunds, 2008 W App 33, 115, 308 Ws.2d 374, 746
N. W2d 590, review denied, 2008 W 40, 308 Ws. 2d 609, 612, 749
N. W2d 661 (unpublished table decision). In Texas, the court of
appeals recently granted a stay of execution in a simlar case,
where the defendant had consistently explained the child's
injuries as resulting from being accidentally dropped onto a
concrete floor. The court expl ained:

At the time of trial Dr. Roberto Bayardo, the highly
experienced nedical examner for Travis County,

testified that it was "inpossible" for Brandon's
extensive brain injuries to have occurred in the way
that applicant stated. He testified that her story
was false and "incredible.” In his opinion (and that

of Dr. Sparks Veasay of Lubbock County), Brandon's
injuries had to have resul ted from a bl ow
intentionally struck by applicant. He concluded, "I
woul d say the baby was caught up with the hands by the
arms along the body and then swung and slamred very
hard against a flat surface.” In his 1995 opi nion,
Brandon was an abused baby whom applicant had
i ntentionally nurdered.

But according to the affidavits and/or reports
submtted by Drs. John J. Plunkett, Peter J. Stephens,
9
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B. Wai ver of the right to counse
85 In finding that the waiver of counsel was valid, the

majority accepts the surprisingly |low standard set by the United

State Suprene Court in Burbine. Courts in at least thirteen
states have nmde clear that they wll not accept Burbine's
standard and will not tolerate actions like those that occurred

in this case. The fact that Ward did not know (because police
refused to tell her) that her attorney cane to the building
where she was being interrogated on two separate occasions and
asked to speak to her is indeed significant. Such jurisdictions
have rightly concluded that a waiver of counsel made under such
ci rcunst ances cannot be "knowi ng" when police conduct keeps the
accused from knowng that counsel is present and available.
Those jurisdictions have therefore ruled any waiver of counse
invalid where police engage in that kind of conduct, generally
on the grounds that such conduct by police violates the state's
constitutional guarantees of due process. We should do the
sane.

86 In finding that the waiver of counsel was valid, the
majority also utilizes what anobunts to a legal technicality, the
strained and artificial distinctions in Fifth and Sixth

Amendnent jurisprudence. Under that jurisprudence, the analysis

Janice J. Ophoven, and Kenneth L. Monson, recent
advances in the area of bionechanics and physics
suggest that it is perhaps possible that Brandon's
head injuries could have been caused by an accidental
short-di stance fall.

Ex parte Henderson, 246 S.W3d 690, 691 (Tex. Crim App. 2007).

10
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of a waiver's validity often turns on the rather arbitrary
guestion of when charges were filed. It appears, given the fact

that the same | aw enforcenent officer who was involved in State

v. Hornung, 229 Ws. 2d 469, 600 N.W2d 264 (Ct. App. 1999),

conducted the investigation here, that the | esson of Hornung has
not been | ost on sone police officers. In this case, there was
a conspicuous delay in filing charges wuntil after multiple
interrogations and reenactnents, and the police thus succeeded
in avoiding any danger that Ward would be eligible for the
greater protections of the Sixth Amendnent. But this case
clearly illustrates the plain unfairness of the legal Iine-
drawing between Fifth and Sixth Amendnment constitutional
protections and the legal artifices that control which Arendnent
is technically in play at a given point. W should do as other
jurisdictions have done and, under our state constitution, treat
a waiver of the right to counsel the same regardl ess of whether
it occurs before or after charges are fil ed.

187 Ward's waiver of her right to counsel should therefore
be found invalid for two reasons. First, it was not know ng and
vol untary because police refused on two occasions to inform her
that her attorney was present in the building where she was
being interrogated and was available to assist her. We shoul d
follow the lead of the many states that have established that
under such conditions, a waiver of counsel cannot be know ng and
is thus invalid. Second, Ward's statenents to the police about
wanting to talk wth her husband about getting an attorney

should be considered a sufficient invocation of her right to

11
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counsel, and we should follow the |ead of the jurisdictions that
have, relying on state constitutions, erased the arbitrary |ines
drawn by the United States Suprene Court as to how the timng of
the filing of charges against a defendant determ nes what 1is
sufficient to invoke the right to counsel under the Fifth and
Si xth Amendnent s.

188 The United States Suprenme Court's decision in
Bur bi ne—affirmng the validity of a waiver notwthstanding the
failure of police to notify the defendant of the presence nearby
of an attorney retained on his behal f—undoubtedly cleared the
way for the sort of holding we have from the mgjority in this
case, but the case included some notable reservations. In
Bur bi ne, the Suprenme Court acknowl edged that the floor it was
setting for conpliance with the Fifth Anendnent was bel ow what
certain states were willing to countenance: "We acknow edge
that a nunber of state courts have reached a contrary
concl usion. ™ Bur bine, 475 U. S. at 427. That has certainly
continued to be the case. The Court also recognized that its
rule was inconsistent wth the Anmerican Bar Association
Standards of Crimnal Justice. Id. The Court paid little
attention to what it conceded was "the nunerical preponderance

of |l ower court decisions" that would have hel d ot herw se. | d.

12
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89 Indeed, at least thirteen states® have asserted their
unwi | I ingness to set the bar as |ow as Burbine does, to "permt
police to delude custodial suspects, exposed to interrogation,
into falsely believing they are wthout inmediately avail able
| egal counsel and to also prevent that counsel from accessing
and assisting their clients during the interrogation.” Peopl e

v. MCaul ey, 645 N E. 2d 923, 929 (Ill. 1994) (noting that "[t]he

i ncommuni cado interrogation and surroundi ng coercive environnment
likely to result fromthis objectionable practice is exactly the
sort of scenario previously condemmed by the United States
Supreme Court in Escobedo® and Mranda™). As the New Jersey

Suprene Court stated, the common thread anong state courts

rejection of Burbine 1is "one supervening principle: t he
at nosphere of cust odi al i nterrogation is i nherently
coercive . " State v. Reed, 627 A 2d 630, 640 (N.J. 1993).

That court got to the heart of the natter when it stated, "[Qur
deci sion today should be governed by a two-fold purpose: to

enhance the reliability of confessions by reducing the inherent

® See State v. Stoddard, 537 A 2d 446, 452 (Conn. 1988);
Bryan v. State, 571 A 2d 170, 175 (Del. 1990); Haliburton wv.
State, 514 So.2d 1088, 1090 (Fla. 1987); People v. MCaul ey, 645
N.E. 2d 923, 929 (II1l. 1994); Malinski v. State, 794 N E. 2d 1071
1079 (Ind. 2003); West v. Commonweal th, 887 S.W2d 338, 342 (Ky.
1994); Commonwealth v. Mavredakis, 725 N E 2d 169, 178 (Mass.
2000); People v. Bender, 551 N W2d 71, 72 (Mch. 1996); State
v. Lefthand, 488 N w2d 799, 801-802 (Mnn. 1992); State v.
Roache, 803 A 2d 572, 578 (N.H 2002); State v. Reed, 627 A 2d

630, 643 (N.J. 1993); Dennis v. State, 990 P.2d 277, 286 (Ckla.
Crim App. 1999); State v. Isom 761 P.2d 524, 527 (Or. 1988).

® Escobedo v. Illinois, 378 U.S. 478 (1964).

" Mranda v. Arizona, 384 U.S. 436 (1966).

13
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coercion of custodial interrogation and dimnish the Iikelihood
of unreasonabl e police conduct in those situations where police,
knowi ng that an attorney has been retained for the suspect and
is asking for contact with his or her client, are desperate to
acquire a confession before the suspect speaks wth the
attorney." I|d. at 642.

190 The mjority's holding that Ward's statenents were
insufficient to invoke her Fifth Anendnent right to counsel and
that her waiver of that right is thus valid depends on the fact
that the waivers being challenged occurred prior to the tine
Ward was charged.® However, the timing of the filing of charges
is sonething that is wusually within the power of the |[|aw
enforcenment personnel who are conducting the investigation;
through their manipulation of the chain of events, they can, as
they did here, keep a suspect inconmunicado for alnbst 26 hours,
delay filing charges, and delay the time that the Sixth
Amendnent right to counsel attaches. | find it troubling that
such mani pul ation can be dispositive of the validity of a waiver
of the right to counsel under Fifth and Sixth Amendnent
jurisprudence.

91 In Hornung, the court of appeals found that the

defendant's Sixth Amendnent right to counsel had been viol ated

8 I'n overruling Mchigan v. Jackson, 475 U.S. 625 (1986), a
case prohibiting police from initiating interrogation of a
defendant once he or she has requested an attorney at an
arraignment or simlar crimnal proceeding, the United States
Suprene Court recently decided that a waiver of right to counse
under the Sixth Amendnent is not presuned invalid when police
initiate interrogation. Montejo, 556 U S . Montej o does
not apply directly to the issues now before this court.

14
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when officers failed to permt the defendant to nake tel ephone
calls when he asked to do so. As noted above, the police
detective involved in the present case was the sane person who
conducted sone of the interrogation there, and, interestingly,
the sane attorney, Jeff Jackomno, waited at the Sheriff's
Departnment, requesting to speak to the person being questioned.

Hor nung, 229 Ws. 2d at 474.

192 The <court of appeals noted that, in contrast to
requi renents under a Fifth Anmendnent analysis, "[a]ny |anguage
requiring an ' unequi vocal or unanbi guous' request for
counsel . . . is conspicuously absent fromthe Patterson Court's

di scussion of the petitioner's Sixth Anendnent right to

counsel . " Id. at 478 (citing Patterson v. Illinois, 487 US

285 (1988)). It therefore noted, "As Hornung' s Sixth Amendnent
right to counsel was effectively triggered by its attachnment and
subsequent assertion, any subsequent inculpatory statenents or
fruits therefrom nmust be suppressed as violative of Hornung' s
constitutional rights.”™ Hornung, 229 Ws. 2d at 480.

193 In the Hornung case, the interrogation occurred after
a crimnal conplaint and warrant were filed against Hornung, and
Hornung's rights under the Sixth Amendment were at issue. Her e
the interrogation of Ward occurred before the filing of crimna
charges, and thus, because case |aw establishes that the right
to counsel wunder the Sixth Amendnment does not attach until
charges are filed, it is Ward's protections under the Fifth

Anmendment that are at issue.

15
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194 Under the applicable case |aw, an "unequivocal and
unanbi guous” request for counsel seens to be required to conply
with the Fifth Amendnent prior to the filing of charges; the
requirenent for such a clear invocation appears considerably
| ess stringent under the Sixth Amendnent. [d. at 476-480. See

Patterson, 487 U. S at 296 n.9 ("This does not nean, of course,

that all Sixth Amendnent challenges to the conduct of
postindi ctment questioning will fail whenever the challenged
practice would pass constitutional muster under M randa. For

exanple, we have permtted a Mranda waiver to stand where a
suspect was not told that his lawer was trying to reach him

during questioning; in the Sixth Anendnment context, this waiver

woul d not be valid." (enphasis added)).

95 In this case, Ward's repeated references in the
interrogations to her wsh to speak to her husband about
retaining an attorney and her clear statenents that it was
unrealistic to expect her to be able to reach an attorney during
nighttinme hours would be viewed quite differently had she
al ready been charged and had the Sixth Anendnment right to
counsel attached.?

196 Even iif the circunstances presented here can be

squared with the constitutional case law on waiver of right to

° 1t may well be of some significance in a Sixth Amendnent
analysis that, as to statenents made in the third interrogation,
Ward initiated contact with the officers, given the |anguage in

Hor nung: "As noted, once the Sixth Anendnent has attached and
been asserted, any subsequent waiver of the right to counsel is
invalid, unless contact is initiated by the defendant.” State

v. Hornung, 229 Ws. 2d 469, 480, 600 N.w2d 264 (C. App.
1999).

16
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counsel, it is worth considering bringing coherence to the odd
pat chwork of case |aw governing this area. To do so, we should
turn, as many states have done, to our own constitution.
197 Courts in nmny states, including Al aska, Hawaili

M nnesota, New Jersey, New York, and Pennsylvania, have invoked
their own state constitutions to create clearer and fairer rules
about the conditions under which the right to counsel attaches?®
and to provide a nore robust right to counsel than the United

States Supreme Court has found in the Fifth and Sixth

Amendrents. '  As the Supreme Court of M nnesota said:

10 See, e.g., Blue v. State, 558 P.2d 636 (Al aska 1977)
(holding that right to counsel applies at pre-indictnent
lineup); State v. Liulam, 845 P.2d 1194, 1200 (Haw. Ct. App.
1992) cert. denied, Feb. 22, 1993, (holding waiver invalid and
any post-arrest statements by a defendant to the police
i nadm ssi bl e absent prior advice froma court or defendant's own
counsel of his right to counsel); State v. Ri sk, 598 N W2d 642,
647 (Mnn. 1999) (requiring police to cease questioning an
accused who makes an anbi guous or equivocal statenent invoking
the right to counsel and noting that the holding "provides nore
protection than is required by the United States Constitution");
Commonweal th v. Richman, 320 A 2d 351, 353 (Pa. 1974) (holding
that the right to counsel attaches at arrest).

1 1n addition to states rejecting Mran v. Burbine, 475
U S. 412 (1986), on state |aw grounds (see supra, 189 n.5), see,
e.g., Al exander v. Cty of Anchorage, 490 P.2d 910, 914-15
(Alaska 1971) (extending types of <cases to which right to
counsel is applicable); State v. Sanchez, 609 A 2d 400, 407
(N.J. 1992) (establishing higher standard for the state to show
valid waiver of right to counsel and noting that the state
constitution affords "greater protection of the right to counsel
than is provided under the federal Constitution"); People v.
West, 81 N.Y.2d 370, 375 (N. Y. 1993) (inposing on police the
burden  of determ ning whether representation by counsel
continued where a suspect was interviewed a second tinme after
three years had elapsed and noting that "[t]he State right to
counsel is a cherished principle, rooted in this State's
prerevol utionary constitutional |aw and devel oped independent of
its Federal counterpart").

17
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We acknow edge that this rule provides nore protection
than is required by the United States Constitution.
W do not cavalierly interpret our state constitution
nore expansively than the United States Suprene Court

has interpreted the federal Constitution. However,
the rule we . . . reaffirm here[] is consistent wth
our "long tradition of the assuring the right to
counsel ."

State v. Risk, 598 N W2d 642, 649 (Mnn. 1999) (citations

omtted).

198 Simlarly, in State v. Liulama, the Internedi ate Court

of Appeal s of Hawaii stated:

Logic and sound regard for the purposes of article I,
section 14, as exenplified by case law and the HRPP
favor the extension of the protection of article I,
section 14, beyond that of the sixth amendnent as
expressed in Patterson. W do not believe that the
pragmati c approach expressed by the Patterson court is
in keeping with the inportance attached by the Hawaii
Suprene Court to the right to counsel under article I,
section 14, as indicated above.

Accordingly, we hold that where an accused has been
arrested and interrogated by the police and has not
been specifically advised by a court or by his own
counsel that he has the constitutional right to
counsel at every stage of the proceeding follow ng
that arrest, he cannot be held to have know ngly and
intelligently waived that right, and any statenents
made by him to the police absent such advice are
i nadm ssi bl e.

State v. Liulama, 845 P.2d 1194, 1203 (Haw. Ct. App. 1992),

cert. denied, Feb. 22, 1993.

199 Previously, we have adopted higher standards of
conduct for |aw enforcenent personnel of the State of Wsconsin.
W have stated before that this court "will not be bound by the
m ni munms which are inposed by the Suprene Court of the United
States if it is the judgnment of this court that the Constitution

of Wsconsin and the laws of this state require that greater
18
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protection of citizens' liberties ought to be afforded.” State

v. Knapp, 2005 W 127, 959, 285 Ws. 2d 86, 700 N w2d 899
(quoting State v. Doe, 78 Ws. 2d 161, 172, 254 N W2d 210

(1977)). This court should apply Article I, Section 8 of the

W sconsin Constitution,'?

a provision that parallels the Fifth
and Sixth Amendnents of the United States Constitution, to cases
like this one rather than continue to allow artificial
distinctions to be drawn based on sonething as subject to
mani pul ati on as whether charges have been fil ed. | disagree
with the majority's view that, unlike the approach we took in
Knapp and Dubose, Article |, Section 8 should be interpreted
here consistent wth the United States Suprene Court's
interpretation of the Fifth Anendnent. Majority op., 718 n.3.
I

100 In sunmary, ny great concern here is protecting the
search for the truth that is supposed to be the point of a
trial. This court should hold, wunder the totality of the
ci rcunstances, that the tactics used, including holding Ward

i ncommuni cado for alnbst 26 hours and using deceit, resulted in

involuntary statenents that should have been suppressed. After

2" n occasion, we have interpreted a provision in the
Wsconsin Constitution nore broadly than the United States
Suprenme Court has interpreted a parallel provision in the United
States Constitution. State v. Knapp, 2005 W 127, 156, 285 Ws.
2d 86, 700 N.W2d 899 (interpreting Article I, 8 8 nore broadly
than the United States Suprenme Court has interpreted the Fifth
Amendnent); State v. Dubose, 2005 W 126, 9145, 285 Ws. 2d 143,
699 N W2d 582 (also interpreting Article |, 8 8 of the
W sconsin Constitution nore broadly than the Fifth Amendnent)."
State v. Arias, 2008 W 84, 919, 311 Ws. 2d 358, 752 N Ww2d
748.
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all, a large part of +the reason for banning involuntary

confessions is that they are unreliable. Jackson v. Denno, 378

U S. 368, 385-86 (1964). \While a confession extracted over the
course of three interrogations of a suspect whose famly nenbers
and counsel were fended off over the course of two days nmay
technically resolve a case, such tactics—sure to be used, |
fear, now that this <court has given its blessing—teave
lingering questions as to whether the right person was
prosecut ed and whet her justice was served.

1101 Further, we should follow the |ead of other states and
utilize Article |, Section 8% of our constitution to elimnate
the artificial distinctions that exist between Fifth and Sixth
Amendnent  jurisprudence, and we should wutilize Article 1,
Section 7' of our constitution to find that a waiver of the
right to counsel cannot be know ng, and therefore valid, where
police have refused to inform an accused person that counsel is
present and available.® On the facts of this case, we should

therefore find Ward's wai ver of her right to counsel invalid.

13 Article |, Section 8 of the Wsconsin Constitution states
in relevant part, "No person my be held to answer for a
crimnal offense without due process of law. . . nor may be

conpelled in any crimnal case to be a w tness against hinself
or herself."

4 Article 1, Section 7 of the Wsconsin Constitution states

in relevant part, "In all crimnal prosecutions the accused
shal | enjoy the right to be heard by hi nsel f and
counsel "

15 Justice Shirley Abrahanson, now Chief Justice, in her

dissent in State v. Hansen, 136 Ws. 2d 195, 401 N W2d 771
(1987), supported the position | take today. Witing about
Bur bi ne, she not ed:

20
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1102 For the reasons stated, | respectfully dissent.
1103 | am authorized to state that Chief Justice SH RLEY S.
ABRAHAMSON and Justice ANN WALSH BRADLEY join this dissent.

By not inposing a federal constitutional requirenent
on the states and by encouraging the states to adopt
their own rules governing police conduct, the United
States Suprene Court recognizes the inportance of the
state courts in protecting individual rights and
societal interests in our federal system

The majority struggles to show that the police conduct
in this case fits within the letter of the |aw which
entitles an accused to be represented during police
questioning. But it is clear that the police conduct
violates the spirit of the law. It is with good reason
that the Wsconsin Constitution exhorts us that "the
bl essings of a free governnment can only be naintained

by a firm adherence to justice . . . and by frequent
recurrence to fundanmental principles.” Art. 1, sec.
22.

Wiile | am aware of and give due weight to the needs
of law enforcenent officers and the weighty social
objectives of crime investigation, | conclude that
this court deneans the defendant's statutory and
constitutional rights to consult with an attorney by
giving its seal of approval to conduct that Kkept an
accused from seeing a lawer his famly retained for
hi m

Hansen, 136 Ws. 2d at 220-221 (Abrahanson, J. dissenting)
(citations omtted).
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